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The tragedy of 
thalidomide 
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Thalidomide 
In Canada

Allen Linden, the 
lawyer for parents 
of eight thalidomide 
babies, appears on 
the CBC on July 4, 
1968



Frances Oldham 
Kelsey, FDA 
scientist who kept 
thalidomide off 
U.S. market

Thalidomide 
kept off the
U.S. market



Thalidomide 
in Germany
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VS



Same goals for 
class action 
legislation 

Access to 
justice 

Judicial 
economy

Behaviour 
modification



Common law and civil 
code (in Quebec) 

SCC decisions in 
FR and EN



Canadian cases are 
broader and more 
versatile because 
Canadian test for 
certification is 
more permissive



Adverse cost rules 
(aka loser pays rule)—
Canadians are less 
litigious



Jury trials are limited 



McDonald’s
Hot Coffee
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Discovery is limited



Damages are lower in Canada. 
Non-pecuniary capped at 
$375,000 CAD = €248,652 
Punitive damages 
much lower than US 
Except in QC…



Imperial Tobacco Canada 
ltée c. Conseil québécois sur
le tabac et la santé, 2019 
QCCA 358

$6.86 Billion/
€4.55 Billion



Substantive law in 
Canada permits 
lawsuits against 
governments 



Sixties 
scoop 

settlement

Residential 
schools’ 

settlement 

Nowhere else in the world has this kind 
of wrong been addressed by courts 

Photo by 
Libert Schmidt



Significant 
Canadian 
cases 
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Pro-Sys 
Consultants Ltd. 
v. Microsoft 
Corporation,
2013 SCC 57 
(price fixing)

• Indirect purchasers have a cause of 
action against price fixer

• “Canadian courts have resisted the 
U.S. approach of engaging 
in a robust analysis of the 
merits at the certification
stage.”

Supreme Court of Canada established that:



English Court of Appeal certifies the 
country's first class action — relies 
heavily on SCC's 2013 Pro-Sys 
decision in doing so: "Our view is that 
the [Competition Appeal Tribunal] was 
right to treat the Canadian jurisprudence 
on certification as informing the correct 
approach".



Hollick v. Toronto 
(City of), 2001 
SCC 68 
(environmental) 

• 5 part certification test — important difference 
from US is “preferable procedure” rather than 
“superior procedure”

• Standard of proof for certification is “some 
basis in fact” for each element of test

• Certification test does not require 
consideration of the merits or 
determination of evidence or facts



• This case authorizes class actions 
in all Canadian provinces and 
territories

• Importantly, provides a procedural 
blueprint for class actions

Western Canadian 
Shopping Centres
Inc. v. Dutton, 
2001 SCC 46 
(Investor funds) 



From the early 1950s until 1992, British 
Columbia operated a residential school 
for deaf and blind children. Sexual, 
physical and emotional abuse of 
students by staff and peers took 
place over many years.

Rumley v. British 
Columbia, 2001 
SCC 69, [2001] 
3 SCR 184 
(institutional 
abuse)



Case 
studies



Canada settled 
similar to the USA 

and almost as 
quickly

Meanwhile in 
Europe … 

Volkswagen 
Diesel-gate 



Air-cargo carriers

Canada settled. 
Longer than the 

USA. With a pretty 
good result.

Meanwhile in 
Europe … 



Breast implants

Once a class 
action has been 

certified (or 
authorized in 

Quebec),

notice is required 
to be published to 
allow members of 
the class to opt out 
(NB, NL — opt in)



Insights 
for Europe

Photo by: NASA/Goddard Space Flight Center, The SeaWiFS Project and GeoEye, Scientific Visualization Studio



Does the process provide 
access to justice for 
a broader range 
of persons?



Does the process improve 
the efficiency in handling 
mass wrongs?



Does the process 
modify bad behaviour 
of wrongdoers? 

Are the costs borne 
by the wrongdoer?
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